:  —)\ INSURANCE LAW JOURNAL 


aW the § ESTABLISHED 1872 
et al, Ts 
. that 
eet to a : ~ ? 
i. | we Le Advance Digest of Full-Text Decisions 
App. ; 
" | S currently reported in the 
— ; | yarn pees g 4 CCH INSURANCE LAW REPORTING SERVICE 
eal Sear Fire and Casualty @ Negligence @ Life, Health and Accident @ Automobile 
r etal, : See Te ; . 
d ore 
on 
section : 
Mt = = ./ No. 164 February 19, 1942 
. Judg- ee B , 
ick by 
‘of the GETTING THE MOST OUT OF 
Rail 
5,582), THE INSURANCE LAW JOURNAL 
tructed 4 
ae The Insurance Law Journal is designed to save your time. 


linance : Each weekly issue digests for you the new decisions of the 


Ct. of whole field of insurance law, helps you to keep in touch with 
— your special field. The Journal should be put to use as soon 
ny the Se as it arrives in your office by filling in the routing space in 
of the : the left margin. This will give all interested persons a chance 
tion of ' “ : : : 

ial Co. oe to look it over, and facilitate its speedy and orderly circulation. 
<a 3 a ae In looking over the Journal, you will note that the digests 
idant’s are grouped by units—all the “life” cases are together, so are 
to the the “automobile” cases, etc. Thus, if you specialize in auto- 


p. Ct, mobile matters, you get to the point quickly without need 
: for more than a glance at the other departments. Whether 


— you subscribe for one unit or all units of the Insurance Law 


njuries 


s host a Reporting Service, you have all of the decisions digested in 
= oe the Journal. Thus the “life” subscriber can keep in touch 
ficient SS with new cases in other fields. 
: pe ok As you read the Journal and come across a case of special 
yh cS . interest to you, check or initial the digest. Then when the 
ridge. eo loose leaf current report is received, your secretary or clerk 
w= ee can be guided by your wishes in bringing the full text deci- 
nd his : sion to your attention. Thus, it is unnecessary to read or 
a even examine the loose leaf current reports themselves. You 
have already surveyed the field in the Journal and noted items 
, of interest. The current reports can be filed immediately in 
blame 8 the loose leaf binder ready for future reference and research. 
a aaa You will find this method of using the Journal and the cur- 
U. S. S : rent reports time-saving and convenient. 
aa oS The Journal issues are of no more than current interest 
Soa See and need not be retained indefinitely. These advance digests 


are followed quickly by the loose leaf reports of the full text 
decisions, indexed and ready for use. 


Printed in U. S. A. 


Published weekly by Commerce Clearing House, Inc,, 214 N. Michigan Ave., Ci ‘cago, 
Illinois. Subscription Rates: one year, $10; with full reports and bound volumes, 
$35 per year for each selective unit, except Automobile which is $45 per year; single copy 
of weekly number, 25 cents. Entered as second class matter January 25, 1939, at the out 
office at Chicago, Illinois, under the Act of March 3, 1879. Copyright 1942 by Commerce 
Clearing House, Inc. All rights reserved. 





THE INSURANCE LAW JOURNAL 


February 19, 194 


EIT LLL EEL TELE EN SENT TEL LE ELLE EDI ELIE ILE NEEL | EGIL LAL ESE LEED EE. LE ELAS LLL LLLEE LOLELNLEE LOO 


% FIRE AND CASUALTY % 


Public Liability Policy—Repairs to Bridge.—Although bridge 
required repairs from time to time, since no repairs were 
actually being made at time of accident, insurer was not 
liable under policy (City of Dover v. Standard Accident Ins. 
Co. et al., N. H. Supreme Ct., J 300,696). 


Insurer’s Rights as Subrogee.—Subrogation receipt given to in- 
surer by named insured who actually had no title to insured 
property, said title being in his wife’s name, did not entitle 
insurer to sue wrongdoer in its own name (The Old Colony 
Ins. Co. v. The Kansas Public Service Co., Kan. Supreme Ct., 
{ 300,697). 

Jewelry Stolen—Proofs of Loss.—Circumstantial evidence was 
sufficient to support inference that diamond rings were stolen 
from home of assured and proofs of loss furnished were suf- 
ficient to satisfy requirements of policy (Fireman’s Fund 
Indemnity Co. v. Perry, Admr., Fla. Supreme Ct., § 300,698). 


Res Judicata.—After remand of case, amendment of petition 
to seek reformation of policy was unavailing since issue was 
determinable on prior adjudication and issue was therefore 
governed by prior decision of appellate court (Hersbergs, 
Inc. v. Ocean Accident & Guarantee Corp., Ltd., U. S. Dist. 
Ct., Neb., 300,699) 

Sole and Unconditional Ownership.—The conditional vendee 
of chattels is not the sole and unconditional owner thereof 
within the terms of a policy voiding said policy in the ab- 
sence of such ownership (Fidelity Phenis Fire Ins. Co. of 
N. Y. v. Raper, Ala. Supreme Ct., J 300,700). Materiality of 
Representation.—Holding by Supreme Court that fact that 
insured was not sole and unconditional owner of all property 
covered voided entire contract did not interfere with lower 
court’s right to pass on materiality of representation as to 
title (Liverpool & London & Globe Ins. Co., Ltd. v. Stuart 
et al., Ga. Supreme Ct., § 300,702). 


Statements as to Cause of Fire.—In insurer’s action to recover 
as subrogee, court held that fire chief’s testimony as to state- 
ments made by defendants’ employee concerning cause of 
fire was inadmissible (General Schuyler Ins, Co. v. Shustick 
et al., Ohio Ct. of App., J 300,701). 


% NEGLIGENCE * 
(Other than Automobile) 


Pedestrians Injured—Icy Sidewalk.—Evidence warranted find- 
ing that ice upon which plaintiff fell was caused by freezing 
of water flowing from water pipe on defendants’ premises, and, 
therefore, defendants were not entitled to directed verdict 
(Green v. Bogsian et al., Mass. Supreme Jud. Ct., J 402,006). 
One who, by means of a gutter, artificially accumulates sur- 
face water upon his land and discharges water so accumu- 
lated upon public highway, where it freezes and makes 
highway dangerous, is liable in action for negligence for injury 
resulting therefrom to traveler using due care (Miller v. 
Pawtucket Manufacturing Co., R. 1. Supreme Ct., § 402,998). 
Trial court erred in granting defendant city’s motion for 
judgment n. o. v. in suit to recover for injuries sustained by 
plaintiff wife when she fell on sidewalk because of large 
accumulations of snow and ice in ridges and hills (Moscon 
et al. v. City of Philadelphia et al., Pa. Superior Ct., { 402,993). 
Defect Not Actionable——Imperfection in sidewalk consist- 
ing of opening one and one-fourth inches in diameter and 
one and one-half inches in depth was too slight to afford 
basis for finding of negligence on part of defendant owner 
and pedestrian who caught her heel therein was denied 
recovery (Katz et al. v. Bora Realty Corp., N. Y. Supreme 
Ct., App. Div., § 402,996). Tomato on Sidewalk.—Negli- 
gence of defendants’ employees in allowing tomato to fall 
from fruit stand to sidewalk rendered defendants liable for 
injuries sustained by plaintiff when she stepped on tomato 
and fell (Bennett v. Cohen et al., Mass. Supreme Jud. Ct., 
§ 403,005). Railroad’s Liability—In suit by plaintiffs to 
recover damages for death of decedent, who died from in- 
juries received as result of being struck by defendant’s train, 
question of proximate cause was properly submitted to jury 
whose findings in favor of plaintiffs were warranted by evi- 
dence (Burlington-Rock Island R. R. Co. v. Ellison et al., Tex. 
Ct. of Civ. App., § 402,994). Christmas Trees on Sidewalk.— 


Defendants were held liable for injuries sustained by plain. 
tiff as result of tripping over Christmas tree on sidewalk on 
public way in front of defendants’ store (Hunt v, Solomakos 
et al., Mass. Supreme Jud. Ct., 402,004). Impaired Eye. 
sight.—Contributory negligence of plaintiff, person whose 
eyesight was badly impaired, barred recovery for injuries 
sustained as result of falling into open trench in sidewalk 
(Smith v. Sneller, Appellant, et al., Pa. Superior Ct., J 402,981), 
Sufficiency of Defect.—Where allegations in complaint and 
notice to city as to extent of inequality in concrete slabs of 
sidewalk were at variance, the court held that evidence to 
show inequality of extent alleged in the notice was admis- 
sible, and that extent of this inequality, namely, “approxi- 
mately two inches,” was not so limited as to preclude 
recovery as matter of law (Nelson v. City and County of 
Denver, Colo. Supreme Ct., §[ 402,982). . 


Landlord and Tenant.—Defendant landlord was held liable for 
injuries sustained by plaintiff as result of defective condition 
of demised premises (Scudero v. Campbell, N. Y. Supreme 
Ct., App. Div., 7 402,986). Fall on Stairway.—Defendant 
was not entitled to directed verdict on ground that plaintiff 
was guilty of contributory negligence as a matter of law in 
suit to recover damages for injuries sustained by plaintiff as 
result of falling on broken step of common stairway leading 
to cellar (Vowles v. Smith, Mass. Supreme Jud. Ct., J 403,003). 
Plaintiff, a tenant, was denied recovery for injuries sustained 
when she fell while descending stairway in defendant’s tene- 
ment building after dark (Feeney v. Perelmutter, Conn. Su- 
preme Ct. of Err., 403,000). There being no evidence as to 
how long light on defendant’s second floor was out or that 
defendant knew it was out, the court refused to uphold verdict 
finding defendant responsible for injuries sustained by one 
falling down stairs (Ballou v. Jewett City Savings Bank, Conn. 
Supreme Ct. of Err., 402,992). Contract for Repairs— 
Agreement by landlord to make repairs on leased premises 
is not binding in absence of consideration and landlord 
must be allowed reasonable time to comply before breach 
can be claimed (Papallo v. The Meriden Savings Bank, Conn. 
Supreme Ct. of Err., 7 403,002). Promise to Repair.—A 
tenant, who continued her month to month tenancy upon 
landlord’s promise to repair, recovered for injuries sustained 
when a defective ceiling, to which the landlord’s attention 
had been called, fell (Watkins v. Feinberg, N. J. Supreme 
Ct., 7 402,989). 


Explosions—Sewer Gas.—Defendant city was held liable for 
injuries to and death of plaintiff's minor children which 
occurred when sewer gas, forced into basement by backing 
up of sewer due to the entrance of surface waters through 
open manhole, exploded (Limpert v. City of St. Charles, Mo., 
St. Louis Ct. of App., Mo., { 402,983). Explosion of Bottle. 
—Doctrine of res tpsa loquitur was not applicable in suit 
brought by plaintiff, who peddled soft drinks, sandwiches, 
etc., in truck, for injuries sustained when bottle of “Coca- 
Cola” exploded in his hand (Berkens v. Denver Coca-Cola 
Bottling Co., Colo, Supreme Ct., J 403,001). 


Invitees—Fall Down Elevator Shaft.—Plaintiff recovered for 
injuries sustained while delivering mattress to defendant 
when, mistaking slightly opened door for receiving room, 
he fell down elevator shaft (Girard et al. v. Kabatsnick, 
Admx., et al., Conn. Supreme Ct. of Err., § 402,990). Duty 
to Warn.—Plaintiff, who struck his head upon automobile 
hoist while in defendant’s garage for purpose of paying for 
repairs made on his car, was denied recovery, the court 
holding that defendant owed no duty to warn of presence 
of hoist which was as open and obvious to plaintiff as to 
defendant (Myles v. Helena Motors, Inc., Mont. Supreme Ct, 
402,984). 

Stores and Shops.—In suit to recover for injuries sustained as 
result of fall on waxed floor in defendant’s store, plainti! 
could not complain of admission of evidence over her objec- 
tion, since other evidence of same tenor was admitted with- 
out objection (Il’o00d v. Kerr Dry Goods Co., Okla, Supreme 
Ct., J 402,995). 

Telephone Company’s Liability—Evidence was insufficient to 
require submission of case to jury where plaintiff fell after 
stepping off rubber mat onto tile floor while in defendant s 
office to pay her telephone bill (Steeves v. New England 
Telephone & Telegraph Co., N. H. Supreme Ct., § 402,997). 


Paragraph () numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Train Being Loaded—Started Without Warning.—Failure of 
trainmen to warn express company employee of starting 
of train while he was loading packages onto baggage car 
was negligence proximately related to said expressman’s 
injury (Wheeler v. Boston and Maine R. R., Mass. Supreme 
Jud. Ct., 1 402,999). 


Seller’s Liability—-Seller of washing machine was held not 
answerable for injuries sustained by housewife when she 
caught her fingers between wringer rolls of machine (Huff- 
man et ux. v. Kaufmann Dept. Stores, Inc., U. S. Dist. Ct., 
W. D., Pa., 1 402,991). 


Escape of Sulphur Dioxide Gas.—Judgment for plaintiff wife 
for injuries suffered as result of being exposed to sulphur 
dioxide gas which escaped from condenser of refrigerating 
plant because of defendants’ alleged negligence was affirmed 
on appeal (Cleacy Ricks, Plaintiff, Claudia Ricks, Respondent 
v. Brooklands, Inc. et al., N. Y. Supreme Ct., App. Div., 
4 402,988). 


Defective Step.—Judgment in favor of plaintiff for injuries sus- 
tained as result of fall on alleged defective step was reversed 
on ground that it was against weight of evidence (Shannon 
v. Bergener, N. Y. Supreme Ct., App. Div., {| 402,987). 


Telegraph Company’s Liability—Judgment in favor of plain- 
tiffs for mental anguish suffered because of defendant tele- 
graph company’s negligence in failing to deliver message 
announcing death of plaintiff wife’s great uncle, with whom 
wife shared very close relationship, was affirmed on appeal 
(Western Union Telegraph Co. v. Watson et vir., Tex. Ct. of 
Civ. App., 402,985). 


Empty Milk Bottles in Doorway.—Defendant dairy was held 
liable for injuries sustained by plaintiff as result of fall 
caused by stepping on empty milk bottles placed in rear 
doorway of her home by defendant’s agent (Trott v. Ganahl 
Dairies Co., St. Louis Ct. of App., Mo., J 402,980). 


* LIFE x 


Amount in Controversy.—In determining the amount in con- 
troversy required for federal jurisdiction, neither interest 
or costs may be included, even though interest is allowed 
by statute on policies on which payment is not made (Merri- 
gan v. Metropolitan Life Ins. Co., U. S. Dist. Ct., E. D., La., 
¥ 502,551). 


Accidental Death—Prior Illness.—Evidence warranted Ken- 
tucky District Court in directing verdict for insurer on issue 
of accidental death where insured died from congestion of 
the lungs from which he suffered for many years and not 
as the result of accidental injury (Troutman v. The Mutual 


Life Ins. Co. of N. Y., U. S.C. C. A., 6th C., 502,552). 


Eyewitness to Gunshot.—Under law of Indiana provision re- 
quiring eyewitness when insured died from gunshot wound 
required that witness observe operating cause of death and 
not actual shooting and was ambiguous in that it was not 
clear whether the event to be observed was the shooting 
or the death (Wigginton v. The Order of United Commercial 
Travelers of America, U. S. C. C. A., 7th C., 7 502,553). 


Legal Execution of Insured.—Fact that insured was legally 
executed for the crime of murder does not prevent recovery 
under his life insurance policy (The Prudential Ins. Co. of 
America v. Goldstein, U. S. Dist. Ct., E. D., N. Y., $502,554). 


Disability Benefits—Existence of Disability—Evidence was 
insufficient to show that insured had become disabled within 
meaning of policy, he having recovered from lung abscess 
and operation therefor and having returned to remunerative 
employment (Fetner v. Aetna Life Ins. Co., S. C. Supreme 
Ct., 502,555). Incompetency.—Insurer’s action to recover 
benefits granted on the ground that insured was not incom- 
petent as declared was dismissed for lack of jurisdiction to 
attack decree of incompetency (National Life Ins. Co. v. Jayne 
etal., U. S. Dist. Ct., W. D., Okla., 1 502,558). Death Benefit. 
—U nder law of Pennsylvania, court held that judgment for 
Plaintiff in action to recover death and disability benefits 
Was proper, errors assigned to trial court’s rulings being 
without merit (Moyer, Admx. et al. v. Aetna Life Ins. Co., 
U.S.C.C.A., 3rd C., 7 502,559). Group Insurance.—Policy 


with respect to which individual insureds paid most of the 
premium could not be altered without individuals’ consent 
and upon termination of employment due to disability, in- 
sured was entitled to have policy continued (Aetna Life Ins. 
Co. v. Wilson, Okla. Supreme Ct., § 502,560). Due Proof.— 
Evidence in the nature of self-serving declarations was in- 
sufficient to constitute due proof of total and permanent 
disability and court properly entered judgment for insurer 
(Hovhanesian v. New York Life Ins. Co., Mass. Supreme 
Jud. Ct., $502,563). 


Waiver of Policy Terms.—By treating insured as a member 
in good standing, advancing him a loan under his policy 
and paying him a dividend, insurer waived its right to for- 
feit policy for non-payment of premiums (Satcher v. Wood- 
men of the World Life Ins. Society, S. C. Supreme Ct., 
q 502,556). 


Delivery of Policy.—Delivery of policy with receipt book, there 
being no requirement that the first premium be paid before 
policy became effective, was sufficient to place the policy 
in force, the agent having agreed to collect the premium 
later (Henderson v. Capital Life & Health Ins. Co., S. C. 
Supreme Ct., J 502,557). 


Exchange of Policy Clause.—Under exchange of policy clause, 
insured was not entitled to exchange of original policy for 
another policy providing additional benefits in the form of 
disability insurance which the original policy did not pro- 
vide (Baine v. The Continental Assurance Co., Calif. Dist. Ct. 
of App., 7 502,561). 


Premium Payments—Check Duly Mailed.—Rebuttal evidence 
was not clear and convincing to show that check duly mailed 
to insurer was not received before expiration of grace period 
and insurer could not lapse policies for non-payment of pre- 
miums (Southland Life Ins. Co. v. Greenwade, Tex. Supreme 
Ct., 7 502,562). 


Suicide Excluded from Risk.—Insurer was not liable for death 
of insured by suicide where said cause was excluded from 
coverage although no exception thereof was made in the 
incontestability clause (Carothers v. Atlanta Life Ins. Co., 
Tenn. Supreme Ct., { 502,564). 


Statutes Governing Policy.—Policy having been executed out- 
side state of Michigan, lower court’s holding that Michigan 
statutes were not applicable thereto is affirmed (MacGregor, 
Jr., Exr. v. State Mutual Life Assur. Co. of Worcester, Mass., 
U. S. Supreme Ct., 7 502,565). 


Limitation of Liability—Jury’s finding that death was caused 
by caesarean operation relieved insurer of liability for death 
benefit under policy limiting liability in event insured was 
pregnant when policy was issued and died as a result of 
pregnancy (Fiveash v. Life & Casualty Ins. Co., Tenn. Supreme 
Ct., J 502,566). 


*% AUTOMOBILE 


Insurer’s Liability—Exclusion Clause Construed.—In Minne- 
sota it was held that a sister-in-law was not a “relative” of 
the assured within the meaning of the exclusion clause of 
an insurance policy (The Preferred Accident Ins. Co. of N. Y. 
v. Onali et al., U.S. C. C. A., 8th C., 9 705,579). 


Owner’s Liability—By statute, an owner is primarily and 
jointly liable with the driver, and the owner’s liability is 
the same as the driver’s unless the verdict or judgment is 
in excess of the prescribed amounts (Sparks v. Berntsen et al., 
Calif. Supreme Ct., | 705,590). 


Employer-Employee Relationship.—There was insufficient evi- 
dence to show that an insurance agent had express or im- 
plied authority to use his automobile in the performance of 
defendant’s business (Life & Casualty Ins. Co. v. Bradley, 
Tenn. Supreme Ct., J 705,560). Election of Remedies —A 
plaintiff who recovered judgment against the employer of 
the driver of a truck which ran against plaintiff’s building, 
could not subsequently sue the employee for the same cause 
of action (Thirty Pines, Inc. v. Bensaw, N. H. Supreme Ct., 
§ 705,562). Burden of Proof.—The owner of a plantation 
from which cotton pickers were furnished with free trans- 
portation by truck, had the burden of proving that the truck 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


owner was an independent contractor and not her agent 
(Warren, Adm. v. Hale, Ark. Supreme Ct., 705,570). Sales- 
man’s Use of Own Car.—lIn directing a salesman to make 
specific calls in his own car, defendant exercised at least 
“potential control” over the means of transportation and 
was answerable for the consequences of the salesman’s 
negligent driving (Sinclair et al. v. Perma-Maid Co., Inc., 
Pa. Superior Ct., J 705,574). 


Nuisance—Absence of Negligence.—A nuisance may exist with- 
out negligence and the court’s refusal of plaintiff’s claim 
because defendant was not negligent in causing the hole in 
the street responsible for plaintiff's injuries was error (Bern 
v. Boston Consolidated Gas Co., Mass. Supreme Jud. Ct., 
q 705,582). 

Bus Passengers Injured—Status While Transferring —A bus 
driver was not negligent in telling a passenger that she 
might transfer to a waiting bus if she hurried, and the status 
of passenger did not continue while she was crossing an 
intersection to board the bus (Pugh v. City of Monroe et al., 
La. Ct. of App., 7 705,554). Alighting—A bus company 
was held not answerable for injuries sustained by a passen- 
ger who stepped into a hole on the shoulder of the road and 
fell as she alighted from a bus (MacDonald et al. v. Phila- 
delphia Rural Transit Co., Pa. Superior Ct., { 705,575). 
Assaulted.—A carrier is liable for a malicious or wanton 
assault committed by its employee upon a passenger, whether 
or not the employee was acting within the scope of his 
employment (Hairston v. Atlantic Greyhound Corp., N. C. 
Supreme Ct., § 705,568). 


Fingers Caught Closing Door.—Plaintiff, who closed the door 
of her car with three fingers on the outer rim of the door, 
was denied recovery for injuries sustained when her fingers 
were caught between the door and a moving car to her right 
(Dubbs et al. v. Sweetland et al., Calif. Dist. Ct. of App., 
7 705,588). 

Guests or Occupants.—After reversal of a finding that plaintiff 
was a passenger for hire in defendant’s car and a subsequent 
ruling that a claim under the guest statute was barred by 
the statute of limitations, the court refused plaintiff a retrial 
of the passenger for hire issue (McCornack v. Pickrell, Iowa 
Supreme Ct., § 705,587). Status—-The jury’s finding that 
an automobile occupant, transported to a meeting by a 
co-member of the organization which was to pay a speci- 
fied sum for the expenses of the trip, was a passenger rather 
than a guest was upheld (Whitechat v. Guyette, Calif. Su- 
preme Ct., 705,585). Sharing Driving —One whose trans- 
portation was conditioned upon his sharing in the driving 
was not a guest paying no compensation for his transpor- 
tation (Drusanich v. Criley et al., Calif. Supreme Ct., J 705,286) 


Minors—Driving Family Car.—The family purpose doctrine 
having been rejected, the parents of a minor, driving the 
family car, could not be held answerable for his negligence 
in the absence of a principal and agency relationship (Ener 
v. Gandy et ux., Tex. Supreme Ct., § 705,581). rossing 
Street.—A child who saw defendant's car approaching more 
than a block away was not contributorily negligent as a 
matter of law in crossing the street (Chadwick v. Kempf, 
Mich. Supreme Ct., J 705,884), 


Bicyclist Injured—Truck Emerging from Alley.—A bicyclist 
was struck through the negligence of a truck driver who, 
upon emerging from an alley, failed to stop the truck in the 
street at a point where he could see traffic approaching from 
both directions (Edward Scruggs v. Frank Lynn Co., Inc., 
et al.; James Scruggs v. Frank Lynn Co., Inc., et al., La. Ct. 
of App., 705,558, 705,559). 


Motorcyclist Killed.—Rebuttal evidence offered to meet the 
defense that a motorcylist was contributorily negligent in 
colliding with an overturned car must be admitted, subject 
to the rule against repetition of the same evidence (Brooks, 
Admr. v. Nason, N. H. Supreme Ct., ¥ 705,561). 


Pedestrians Injured—Contributory Negligence.—A pedestrian 
who, before leaving the center of the street, looked for 
approaching traffic was not contributorily negligent when 
he was struck by the right front end of defendant’s car 
(Shoobridge v. Callahan, Mass. Supreme Jud. Ct., 705,580). 
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Road Worker.—No recovery was allowed for the death of a 
road worker who was killed when struck by a truck as it 
backed toward the spreader where its load was to be 
dumped (Fowler et al. v. Allen, Calif. Dist. Ct. of App, 
{ 705,589). 


Attempt to Avoid Collision—No recovery was permitted for 


personal injuries and property damages sustained by the 
occupants of a rapidly driven car which was swerved into 
a ditch to avoid an approaching police car which turned 
left at an intersection (Fulmer et al. v. U. S. Fidelity & 
Guaranty Co.; Hartford Fire Ins. Co. v. U. S. Fidelity & Guar- 
anty Co.; Bacon v. U. S. Fidelity & Guaranty Co., La. Ct. of 
App., | 705,576, 705,577, 705,578). 


Opposing Traffic Collisions.—Plaintiff, whose motorcycle was 


struck by a car approaching from the opposite direction, 
failed to sustain the burden of proving that the accident was 
caused by negligence in driving the car (Thrash v. Conti- 
nental Casualty Co. et al., La. Ct. of App., J 705,555). Curve 
in Highway.—A verdict was upheld for a plaintiff whose 
car was struck by another automobile which approached 
from the opposite direction and allegedly made a wide turn 
at a sharp curve (Carroll v. Nardolillo, R. I. Supreme Ct. 
q 705,567). 


Rear-End_ Collision.—It was for the jury to decide whether 


plaintiff was contributorily negligent in running her car 
into the rear of another automobile which stopped on the 
pavement when its lights suddenly went out (Cowperthwait 
v. Tadsen et al., Minn. Supreme Ct., | 705,557). 


Intersection Collisions.—Plaintiffs recovered damages which 


resulted when, having crossed an intersection, their car was 
struck by defendants’ car as the latter was turned right from 
the intersecting street (Saunders v. Joseph et al., Mich. Su- 
preme Ct., J 705,583). Right of Way.—A verdict was directed 
for defendant where his right of way at an intersection was 
violated by plaintiff, who was driving his car in the opposite 
direction and made a left-hand turn (Gudelsky et al., ta. 
Contee Sand and Gravel Co. et al. v. Boone, Md. Ct. of App., 
{ 705,569). Stop Sign Disregarded.—Plaintiff recovered dam- 
ages sustained when, as he entered the intersection on a 
through highway, his car was struck by defendant’s car which 
was driven through a stop sign on the intersecting street 
(Glennon, Jr. v. Ostroff, Pa. Superior Ct., J 705,572). 


Truck Backed Off Bridge at Grade Crossing.—Defective brakes 


and the negligence of the driver caused a truck to back 
down an incline at a grade crossing and roll off the side of 
a bridge (Wallace v. Louisiana and Arkansas Ry. Co., La. Ct. 
of App., § 705,553). 


Railroad Crossing Collisions.—A railroad company was under 


no duty to maintain warning signs at a crossing in Florida 
where the State Road Department had erected and main- 
tained such signs (Ousts v. Powell, Jr., et al., Recrs. 0 
Seaboard Airline Ry. Co., U. S. C. C. A., 5th C., 705,556). 
Signals.—Testimony of truck drivers who neither saw nor 
heard the trains which struck them, but who were in a post- 
tion to see and hear and had stopped for that purpose was 
positive, rather than negative (Pioneer Yellow Cab Co., Inc. 
v. Reading Co., Pa. Superior Ct., § 705,571; Moyer v. Reading 
Co., Pa. Superior Ct., J 705,573). 


Property Damages.—Assessed damages for injury to an auto- 


mobile which depreciated $200 in value as the result of a 
collision and for the repair of which a charge of over 
was made were held inadequate (Smith (Gen. Exchange Ins. 
Corp.) v. Turner, N. H. Supreme Ct., { 705,564). 


Wrongful Death—Contributory negligence of the sole bene- 


ficiary under the death statute bars recovery thereunder 
(Blocker v. Brown Express, Inc., Tex. Ct. of Civ. APP» 
1 705,563). 


Procedure.—By electing to let the record stand with incom- 


petent testimony offered by appellant’s codefendant, appellee 
adopted the testimony as his own and could not later claim 
that it was merely a controversy between defendants 
which he was not interested (Handley v. Erb, Ill. App. Cts 
{ 705,565). Interest on Judgment.—Interest on a judgment 
was properly computed from the date the original complaint 
was filed rather than from the date when a second docket 
fee was paid (Parrish v. Smith, Colo. Supreme Ct., 705,566). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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